








THE PARK CITY PRACTICE

FOUR COMMON ESTATE PLANNING MISTAKES AND HOW TO AVOID THEM

Estate planning is a complex weave of legal and
personal objectives. Issues of taxation, family law,
and business entities combine with the most personal
of family concerns. Jones Waldo attorneys who focus on
estate planning face this challenge and have experi-
ence in meeting their clients’ needs in planning to
achieve personal and financial objectives. Here are
some common mistakes made by attorneys that do not
focus their practices in estate planning.

One: Failing to consider non-probate assets. An ever-
increasing share of our assets are held in a form which
have beneficiary designations. IRAs, 401(k)s, life insur-
ance, annuities, and other assets pass directly to the
beneficiary named, regardless of what the person’s will
or trust might say. Brokerage and bank accounts often
have Transfer on Death (TOD) or Pay on Death (POD)
beneficiary designations. Accounts with these designa-
tions also bypass the will or trust. The unsuspecting
might think that the estate plan is taken care of, send-
ing assets to one person while the beneficiary designa-
tions in reality send the assets elsewhere.

Two: Failing to consider holding assets in trust for
non-tax reasons. There can be many tax reasons to
hold assets in trust for beneficiaries. However, non-tax
reasons can be just as important. A trust can protect
the beneficiary from squandering the money while too
young or immature. Further, a trust can protect the
assets from being taken by the beneficiary’s creditors
or the beneficiary’s divorcing spouse.
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Three: Failure to consider income and capital gain
tax issues when planning. Estate taxes are merely
one factor in achieving your goals. Income and
capital gain tax considerations can be even more
important in many situations. For example, if prior to
your death you gifted your appreciated assets, those
assets would not receive an increase in tax basis at
your death. A smarter move would be to give other
assets, such as cash.

Four: Failure to utilize the federal applicable
exclusion amount twice for married couples. Each
spouse is entitled to a federal applicable exclusion
amount. When one spouse dies and leaves his or her
entire estate to the remaining spouse, the deceased
spouse’s exclusion amount is lost. One way to
prevent this exclusion loss is for the spouse to leave
his or her estate to a credit shelter trust, also known
as a family trust. The exclusion amount this year is
$2 million, rising to $3.5 million in 2009, and is
slated to lapse backwards to $1 million on January
1, 2011. Mistake number one can contribute to
mistake four by leaving insufficient assets to pass to
others via a credit shelter trust.

These are mistakes commonly made by attorneys that
only dabble in estate planning. Attorneys who focus in
estate planning, like those at Jones Waldo, can help
you achieve your goals by avoiding these and other
mistakes. Call to schedule a consultation with us to
make sure you're avoiding these or other mistakes.
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